Statwtory Instrument No. 58 of 1989

HIGH COURT ACT
(Cap. 04:02)

RULES OF THE HIGH COURT (AMENDMENT) RULES, 1989

RULE

(Published on 26th June, 1989)
ARRANGEMENT OF RULLES

1. Ciiation and Commencement
2. Amendment of the Rules of the High Court (Cap. 04:02 Sub. Leg.)
IN EXERCISE of the powers conferred on the Chief Justice by section 26 of the
High Court Act, the following Rules are hereby made —
I. These Rules may be cited as the Rules of the High Court
{Amendment) Rules, 1989, and shall come into operation on Ist July,

1989,

2. The Rules of the High Court are hereby amended —
(a) 1 rule 3 of Order 1 —

(1)

(i1)

(iii)

(1v)

(v1)

by substtuting lor the delinition of the word “Acuon’™,

appearing therein, the following new definition, * “acuon”

means a civil proceeding commenced by writ of summons

or by writ in accordance with the provisions of Order 4, or

in such other manner as may be prescribed, but does not

include a eriminal proceeding by the State;’;

by inserung immediately after the definition of the word

“advocate” the definition of the following new word,

“cause” Includes any action, sult or other original

proceeding between a plaintiff and defendant, and any

criminal proceeding by the State, 7

by substituting for the words, '‘non-business day’™ which

appear 1n the delinition ol the word “Holiday'’ the words,

“a public hohiday under the Public Holidays Act™;

by inserting immediately after the definition of the word

“Holhiday” the definition of the following new word,

“judgment” includes a decree;’ and

by inserting immediately after the definition of the word

“Master” the definiton of the following new words —

(aa) ' “matrimonial cause’ means any action for divorce,
nullity of marriage or judicial separation;

(66) ' “matter " includes every proceeding in court notin a
cause;’; and

by adding at the end of the definition of the word “Party”

the definitions of the following new words —

(aa) " ""Prinapal Regisiry” means the Office of the Registrar
at Lobatse;’; and

(bb) ' "Registry” includes the Principal Registry at the
High Court at Francistown and a District Registry.”

Citation
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(&) by the insertion after Order 1, of the following new Order —

“ORDER 1A
GENERAL FORMS OF PROCESS, FEES, ETC

1. The Registrar or other officer empowered to do so shall sign every
wrt or other process and 1 addition seal 1t with the seal of the court.

2. Theformsin the First Schedule, or forms as near as may be, may be
used 1n all matters, causes and proceedings to which they are applicable,
with such varrations as circumstances may require.,

3. In proceedings for which forms are not provided 1n the First
Schedule or prescnibed by any enacument, the Registrar may, subject to
the approval of the Chief Justice, from time to time, frame such torms as
may be appropriate in the clrcumstances.

4. (1) The fees specified in the Second Schedule shall be paid by the
party at whose mstance they are incurred, and may be afterwards
recovered as costs of cause, 1l the court or a judge so orders.

(2} The court or a judge may, on account of the poverty of any party,
although such party may not have been formally admitted (o sue or
defend as a pauper, or for other sulficient reasons, dispense, 1f 1t or he
sees fit, with the payment of any fecs.

(3) An applicauon under this rule shall be made informally o the
Registrar by a party atany time before ov after the commencement of the
proceedings stating the grounds on which he claims the payment of [ees
should be dispensed with,

(1) The Registrar shall put the application before a judge, as soon as
posstble, who, alter considering the application and hearing the
applicant (if he considers that necessary), shall make an order allowing
or refusing the application.

(5} Belore making an order under subrule (1), the judge may direct
the Registrar or the District Officer of the place where the applicant
resides to make any enquiries or investigatons regarding the
circumstances of the party and the grounds stated in the apphication.

(6) The judge may order that the dispensation shall extend to the
whole or any part of the fees pavable in the action.

5. (1) Unless otherwise expressly provided therein, the fees specified
in the second column of the Second Schedule shall be taken 1n the court
in respect of the ytems set out in the first column thereof by means of
adhesive revenue stamps 1ssued by the Government or with the
authority of the Government:

Provided that the proper officer of the court may, 1n his discretion,
upon application by the party presenting the same, setung out the
greunds ol the application, accept cash for the [ees payable in respect ol
any 1tem contained 1n the Second Schedule, in heu of revenue stamps on
his being satisfred that either by reason of the non-avatlability of the
requisite revenue stamps at the time and 1n the area, or for other good
cause shown to his sausfaction, undue delay or hardship may be
Incurred.

(2) In all such cases the reason for accepling cash 1n lieu of revenue
stamps shall be noted on the document affected 1in addition o any other
cndorsement required by these Rules, and the officer shall {forthwith
1ssue an oilicaal receipt for the cash.



6. The document to be stamped with a revenue stamp shall be the
original of the document; and the revenue stamp shall be aftixed 1o such
documents before presentation at the Registry or District Registry
concerned, and unless so stamped, such document shall not, except as
stated 1n rule 5, be accepted.

7. Upon receipt of any such document, the proper officer of the
Registry or District Registry concerned shall forthwith cancel such
revenue stamps by means of impressing with indehible ink partly upon
cach and every such stamp and partly upon the document to which they
arc allixed, the stamp of the Registry or Disirict Registry concerned with
the true date of such impression 1n such a manner that the stamps are
clearly defaced.

8. No receipt shall be issued by the court or any officer thereof in
respect of revenue stamps required to be affixed hereunder.

9. The proper officer ol the court whose duty 1t 1s to receive any
document requtred to be stamped hereunder shall ensure that each and
every such document 1s sufficiently and properly stamped betore
accepting the same,

10. (1) When any document which 1s not to be stamped 15 1n-
advertently stamped or when stamps to a value in excess of those laid
down 1n the Second Schedule are inadvertently affixed, or such
document 1s not presented to or 1s not accepted for filing by the court,
the document may at the instance of the party by whom 1t was so
stamped, be cancelled and substituted by one bearing the correct value of
StEMps.

(2) Refunds to the value of the stamps affixed to any document
cancelled under the provisions of subrule (1) may be made by the proper
officer of the court to the party responsible for the stamping thereof:

Provided that —
(1) application is made to the proper officer of the court within
30 days of the date of cancellation of such document, and
(11} the apphication i1s accompanied by the cancelled document
which shall be attached by the proper otlicer of the court to
the voucher 1n support of the refund and shall thenceforth
be the property of the Government.

11. (1) The officer receiving any writ or other process or document
for fuling shall forthwith impress on the document the date stamp
provided for that purpose indicating the date and tnume of receipt and
shall then append his signature below the date and time,

{(2) The officer shall then, if sausfied that the prescribed fees have
been paid, {ile the same in the case file, and an entry of the filing thereot
and the date of the filing shall be made i1n the Civil Record Book
forthwith,

(3) No writ of summons, or other process or document which 1s
required to be fi1led shall be tiled unless the prescribed fees (1f any) have
been paid and the document duly date-stamped as provided in this rule
and any other rule,

12. All writs or other process or document prepared by an attorney
shall be backed with the name and place of business of the aitorney
stating the capacity in which he acts.

13. Exceptasotherwise provided, costsshail be allowed to parties and

taxed 1n accordance with the scale of costs set forth in the Second
Schedule,”’:



(¢} by substituting lor Order 2, the following new Order —

“ORDER 2
DUTIES OF REGISTRAR

I. In addition o the dutes referved to 1 any other Order or
cnactment, the Registran shall carry ourt the duties specified in this
Order.

2. The Registrar shall Keep an index book to be called the Civil
Record Book m which the tollowing particulars shall be recorded —

(@) the serral number of the acton;

(&) the names of the partues and thewr attorneys (1l any);

(¢) the plamt or cause of action;

(d) the date each document was tiled and the party fihing 1t;

(¢) the date and place of hearing the case;

(f} the names ol counsel (l anv);

(¢) the name ot the judge;

(2} the judgment of the court;

() the date the yjudgment was dehvered; and

(1) any subsequent proceedings and remarks.

3. (1) As soon as a writ of summons is 1ssued, the Registrar shall
prepare a cover in which all pleadings, applicauons, alfidavits and
other processes o1 proceedings relevant to the case shall be filed.

(2) Separate covers shall also be kept [or all petiuons, originating
motions or other originating matters 10 be presented to court,

(3) The writ of summons and all other documents m an acuaon,
prtition, motion or other originattng maier shall be numbered by the
Registrar before issue with a consecuttve number for the vear and the
action, pettuon, mouon or other matter shall, at the ume of 1ssue, be
entered by himoan the Civil Record Book under that number.

(3) Fvery document alterwards served, delivered or filed in such
aciion, peation, motion or other matter shall be marked with such
number by the party delivering it and shall not be recetved by the
Registrar until so marked.

(1) The Registrar shall not accept and file any document or issue
any writol summons, subpoena or other process or order ot court unless
the prescribed revenue stamp has been attached and cancelled except
where the party has been granted leave to proceed 1n forma pauperes ov
an order dispensing with the payment of fees has been made under rule 4
of Order 1A,

h. (1) For the purpose of issuing writs of summons, provisional
sentences, pettons, applicanons or any writ of arrest under Order 9 1n
places other than Lobatse and Francistown, magistrates shall, within
then respective places, be District Registrars of the High Court.

2) A Iistrict Registrar shall, alter issuthg any writ of summons or
other oniginating process or writ of arrest, forthwith nansmit a copy of
the writ of summons, other originating process or writ of arrest to the
Registrar at Lobatse or Francistown as the case may be, depending on
whether the place tor entering appearance 1s Lobatse or Francistown,
and shall, at the same tme, forward the attorney’s warrant and authority
Lo sue, ]

(d) inrule ] of Order 3, by substituting for the word **summons’ which
appears 1 the iest hine thereol, the words “wiit of summons




(¢) by substiiutuing tor Order 1, the tollowing new Order —

"ORDER
WRIT OF SUMMONS

. (1) Every acuon, other than process ol arvest of the delendan,
shall, where service 15 to be eflected within the jurisdiction, be
commenced by a writ of sunmmons signed by the Registrar and sealed
with the seul ol the court.

(2) The writ ol summons shall be 1ssued by the Regisoar or other
olhicial ot the court empowered to issue writ of summons or other
Origmating process.

2. Lxcept where otherwise expressly provided by these Rules, a wri
ol summons or other originating process may beissued cither outof the
Hhgh Cowt Registry at Lobatse or the High Court Regisuy at
Francistown or out of a District Registry.

5..(1) The witt of smmmons shall, wheve service 18 to be eltected
within the jurisdicuion, command the detendant that he cause an
appearance to be entered within the priod prescribed 1o the wine to
answert the plainuft's chiim.

(2) The writ ol summons shall require the person serving 1t to serve
on the detendant ac the same ume a copy of the writ and immediately
therealter to returne to the High Coure the orviginal writ duly endorsed
with whatsoever he has done concerming 11.

(3) Any person may serve such a writ.

1. Betore issue, every writ of summons shall contain the following
particulars —

(@) the [ull name of the delendant and his residence or place ot
business, and, where known, his occupation, and, it he s sued in
arepresentative capacity, the capacity in which he is so sued;

(&) the wint shall state the delendants sex, and it a female, her
marital starus;

(¢} where the delendant's full name 1s unknown to the plainualt and
cannot be gscertained, that tact should be stated, and his name
and such of his imiuals as are known, should be given;

(d} the tull name, occupation and residence or place of business of
the plamufl, and if he s suing in g respesentative capacity, the
capacity m which he s sumng;

() the writshall state the plamulls sex, and, if a female, her marital
ST,

(f) a statement ol the nature of the claim made and of the reliet o
remedy sought m the acuon; and

(g) the date ol 1ssue of that wint.

5. The witt of summons shall be in Form 2A or 2B in the First
Schedule with such variation as the circumstances may require,

6. (1) The plainufl or his attorney or agent shall present at the
Registry the original writ of summons and three copies thereot, oral
theve 1s more than one delendant, one extra copy lor each additional
delendant.

(2) Upon paymentof the presaribed fee (or stamp duty) the Registrar
shall sign the original and all the copies presented and seal the oniginal
with the seal of the court.



(3) The plainuff or his attorney or agent shall then file the writ of
summons at the Regisry.

(‘1) The oflicer in the Registry or District Registry to whom a writ of
summons or other process 1s presented for filing shall impress the date
stamp provided for that purpose on the original writ of summons and
every copy presented and shall also append his signature below the date
and ume impressed by the date stamp.

(3) The otticer shall then retain two copies and return the original
and the other copies duly impressed with the date stamp and signed to
the person presenting the same,

(6) "T'he otficer m the Registry 1o whom the pleadings, applications,
affidavits and all other processes, proceedings or other documents
relevant to the case 1s presented tor filing shall timpress the date stamp
provided for that purpose on the original document and every copy
presented, and shall also append his signature below the date and time
impressed by the date stamp.,

(7) The othicer shall then retain the original and one copy and return
the other copies duly impressed with the date of the stamp and signed as
aloresaid.

(8) Forthe purposes of comphance with subrules (6)and (7} the party
or his attorney shall present to the officer in the Registry the onginal
and one copy of the document for retention by the officer, and one copy
lor the party or his attorney, and as many other copies as are required for
SCTVICE.

7. It an actuon where the claim apart brom costs is —

(@) tor a higqudated demand ol money;

(6) lor the delivery of specilied movable property;

(¢) {or ejectment; or

(d} for any two or more ol such marcters,
the wiit may, at the option ol the plainutf, be endorsed with the
particulars ol the claim.

8. (1) Such particulars shall take the place of a declaranon and shall
state truly and conctsely the nature and the grounds of the cause ol
d¢ L1010,

{2) A writ of summons, so endorsed, shall bear on the Face of 1t a
statenment that s tssued under rule 7.

4. Nowritof summons for service out of the jurisdiction of the court
shall be issued withour the leave of the court or a judge.

10, T shall not be essential o set {forth i the writ of summons the
precise remedy orrehiel to which the plainaff considers himself enatled,
but a concise statement of the natare of the claim made or the reliet or
remedy required shall sulfice; and the statement shall be signed by the
plamiuli or his attorney.

1T. (1) Subject to the provisions of this Order, a writ of summons
may, belore service, be amended by the plamuff as he thinks fit.

(2) Any alterauon or amendment of a writ of summons, whether
betore or atter 1ssue, shall, before service thereot, be 1mualled by the
Registrar, and until so inittalled such alterations and amendments shall
have no effect.

12, (1) Belore a writ of summons 1s 1ssued 1t must be endorsed —

(a) where the plaintiff sues by an atorney, with the plainuif’s
address and the attorney’s name or firm and a business address ol



(b)

his within the jurisdiction, and also (1f the attorney is the agen ol
another) the name ot the fum and busmess address of his
principal; and

where the pliandfl sues in person, with —

(1) the address of his place ol vestdence and, il his place ot
residence 1s not within the jurisdicton, or it he has no place
of restdence, the address of a place within the jurisdiction at
or (o which documents tor him may be dehivered or sent,

and

(11) his occupaton.

(2) The address [or service ol a plamull shall be —

(1)

(&)

where he sues by anattormey, (he business address of the attorney
endorsed on the ssimmons or, where there are two such addresses
s0 endorsed, the business address of the anormey who is acting as
agent {or the other;

where he sues i person, the address wihiun the jurisdicuon
cndorsed on the writ.

13. Inall cases where proceedings are commenced other than by writ
ol summons, rvule 12 shall apply to the documents by which such
procecdings are originated as i 1o were a writ of summaons.

[-1.

A writ ol summons shall be prepared by the plamtilt or an

attormey and shall be written or printed or partly written or partly
printed on loolscap or similar paper ol good quality.

15.

The ume withimm which a detendant shall be required 1o enwr

appearance to delend shall be veckoned as tollows —

(@)

(¢)

in the case ol writs of summons and other origimating processes
issucd at the High Couwrt Registry at Lobatse, where the
defendant’s dwelling house ov other place ot residence oy place of
busmess or emplovment within jurisdiction, or in the case ol a
company or corporation its registered oltice or principal place ol
bustness within jurisdictuon is within aradius ol 100 kilometres
from the High Court Regisury at Lobatse, the time limited for
entering appedrance shall be 10 davs alter service ol the writ ot
summons or other process (including the day of service);

i the case of writs ol summons and other origmating processes
issued at the High Court Regisuy at Franastown, where the
detendant’s dwelling house or other place of residence or place ot
business or emplovment within junsdiction, or in the case of a
company or corporation its registered office or principal place of
business within jurisdiction, is within a radius of 100 kilomeures
from the High Court Regtstry at Francistown, the ame himited
[or entering appearance shall be 10 davs after service of the writ ol
sunimons or other process (including the day of service);

in all other cases, whether the wrnt ol summons or other
originating process is 1ssued at the High Court Registry at
Lobatse or at the High Court Registry at Francistown or at any
District Registry, where the defendant’s dwelling house or other
place of residence or place of business or employment within
jurisdiction, or in the case of a company or corporation its
registered office or principal place of business within jurisdiction



1s outside the ateas mentuoned in parvagraphs (a)and (b}, the ume
limited for emering appearance shall be 21 days afier service of
the writ of summons or other process (including the day ot
SCTVICE).

6. (1) Where a writ of summons or other originating process 1s
1Issuced out ot the High Court Registry at Lobatse, the appropriate olhice
lor enterning an appearance shall i all cases be the High Court Registry
at Lobatse.

(2} Whaore a writ of sumimons or other oniginatung process s issuetd
out ol the High Court Registry at Francistown, the appropriate ollice
for entering an appearance shall in all cases be the High Court Regisuay
at Francistown,

(3) Where a writ of summaons or other originating process is 1ssued
out ol a istrict Regristry i the South East Disirict, the Southern
District, the Kweneng District, the Kgatleng Disirict or the Kgalagadi
District, the appropnate ollice for entering an appearance shall i all
cases be the High Court Registry ar Lobatse.

(1) When a writ ol summons or other originaung process 18 1ssued
out ofa District Registry 1n the Central District, the North West Distric,
the North Ease District, the Chobe Distriet or the Ghanz Distoncet, the
appropriate ollice tor entering an appearance shall in all cases be the
Ihigh Court Registry at Fransistown.

17. A Shenll or Deputy Sherifl who ts party (o an action may be
served with a wric ol summons in the manner in which any person is
served and the fact of his holding such olfice shall be immaterial.

8. (1) Every writ ol summons shall be made returnable to the Fhgh
Cowtat the place of which appearvance is required 1o be entered and the
writshall be endorsed and returned thereto by the person whoserved the
wril after service theveol has been elfected,

(2) Theendorsement ol service shall be made on the writ withan thee
diay s ol the serviee thereol and the writ so endorsed returned (o the High
Court as soon as possible therealier.

9. In actions commenced imoa District Regisuy all pleadings,
apphcations, allidavits and other processes or proceedings subsequent
to entry of appearance shall be iled at the place where appearance was
cntered (Lobatse or Francistown as the case may be):

Provided that the rial may be held ar Lobatse or Francistown
or other convenient place.™;

() m Onder 1A —
(1} by the msertion of the word “action™ between the words
“peunon’ and Usummons” i rule 3 (2) (¢) thereol,
(11) by substituting for the word “summons’, the words “wiil
of summons™ in rule 5(1) (a) thereol,
(111) by substituting for the word “summons”, where 1t first
appears the words “writ of summons’ n rule 5(3) thereol,
(1v) by the mserdon of the word “acuon’, between the words
“or’ and by summons’ in rule 5(3) thereof,
(v) by substituting for the word “summons”’, the words “wril
of summons’’ 1n rule 5(4) (¢) and 10(4});



(£) by substitunng for Order 5, the following new Order —

“ORDER 5
SERVICE OF SUMMONS, WRI'TS, NOTICES AND OTHER
DOCUMENTS

. (1) Personal service of a petition, notice, summons, order, pleading
or other document of which service 1s required, may be made by any
PCISOn.

(2) Except i the case of arrest, writs ol summons, petitions, notices,
summonses, orders, pleadings and other documents shall not be served
ona Sunday or between 7 p.m. and 7 a.m. onany other day and no such
service shall be vahid,

2. (1) Whare the application to the court is lor an order affecting the
liberty of the respondent, the summons or writ shall be served by
delivery ol a copy thercol 1o the respondent personally, unless the court
or a judge lor good cause shown gives leave for such summons or writ to
be served 1n some other specified manner.

(2) Service of any process of the court, including any document in any
application proceedings, on the person 1o be served, shall be effected m
one or gther ol the lollowing manner —

(a) by d¢livering a copy thereof o the said person personally:

Provided that where such person 1s 2 minor or a person
under legal disabihity service shall be ellected upon the guardian,
tutor, curator, »m the hke of such minor or person under
disability;

(b} by leaving a copy thercof at the place ol residence or business of
the said person, guardian, tutor, curator or the hike with the
person apparently i charge of the premises at the time o
delivery being a person apparently not less than 16 years of age.

(¢) Forthe purposes ol paragraph (8), when a building other than an
hotel, boarding house hostel or similar residenual building 1s
occupied by more than one person or family, “residence’ or
“place ol business™ means that poruon of the buillding occupied
by the person upon whom service is to be eftected;

(d) by delivering a copy thereof at the place ol employment ol the
said person, guardian, tator, curator or the like to some person
apparcntly not less than 16 years of age and apparently 1n
authority over him;

(e) 1t the persons so 1o be served have chosen a domicilium citand:,
by delivering a copy thereof at the domicilium so chosen;

(f) 1 the case ol a corporauon or company, by dehivering a copy toa
responsible employee at its registered otfice or its principal place
of business within jurisdicuon, or, it there 1s no such employee
willing to accept service, by affixing a copy to the main door ol
such office or place of business, or in any manner prescribed by
law;

(g) by delivering a copy thereof 1o any agent who 1s duly authonzed
1IN WIung o accept service on behall of the person upon whom
service 18 1o be effected:

() where any partnership, firm or voluntary association is to be
served, service shall be effected upon a pariner, the proprietor, or



on the chairman or secretary of the committee, or other managing
body of such association, as the case may be, 1n one of the
mannets set forth in this rule;

(1) where a local authorny or statutory body is to be served, service
shall be etfected by deliverimg a copy to the town clerk or assistant
town clerk or mayor of such local authority, or to the secretary or
member of the board or committee ot such body, or 1n any
mannet provided by law; or

(7) I two or more persons sued 1 thelr joint capacity as trustees,
liquidators, executors, administrators, curators or guardians, or
i any other joint representative capacity, service shall be etlected
upon cach of them m any manner set forth m this rule.

(3) Itshall be the duty of the Sheniff or the person serving a process or
document to explatn the nature and contents thereof to the person upon
whom service 1s bemng etfected, and to state 1n his return that he has done
0],

3. (1) I the plainulf (or a delendant m the case of proceedings
imvolving a thaird party) experiences difficulty in effecting personal
service on a defendantor other party to the proceedings, he may apply to
the court or g Judge 1n chambers lor leave to eltect substituted service of
the process on such defendant.

(2) Such an application shall be supported by an affidavit deposing
as to the etlorts that have been made w elfect personal service ol the
process and stating the last known residence or place of business ot the
detendant or other party within jurisdiction,

(3) Upon hearing such application the court or judge tn chambers
may order that substituted service be elfected on the defendant or other
party by sending the process by pre-paid registered post to the last
known place of residence or place of business of the defendant or other
party within jurisdicuon or by advertisement in a local newspaper
circulatng 1n the arca where the defendant or other party had his las
place ol residence or place of business.

(1) Hthe plainultf (or defendant in the case of proceedings invo vinga
third party} experiences dilficulty 1n effecting service on a corporation
or company under rule 2 (2) (f), he may apply under rule 3 lor leave 1o
cifect substinuted service.

1. (1) Service of any process of the court or of any document 1n a
lorergn country shall be effected —

(a) by any person who 1s, according to a certificate, of —

(1) the head of any Botswana Diplomatic or Consular Mission,
any person in the administrative or professional division of
the public service serving at a Botswana Diplomalic,
Consular or Trade office, any honorary Botswana Consul
General, Consul, Vice-Consul or Trade Commissioner,

(11} any foreign diplomatic or consular officer attending to the
service of process or documents on behall of Botswana in
such country,

(ti1) any dinlomatc or consular officer of any such country
servirg in Bolswana,

(1v) any offictal signing as or on behalf of the department
dealing with the administration of justice in that country,



authorized under the law of such country to serve such process or
document.

(2) Any person referred to in subparagraphs (i) and (11} of subrule (1)
it the law ol such country permits him to serve such process or
document, or if there 1s no law 1 such country prohibiung such service
and the authorines of that country have not interposed any objection
thereto,

(3) Service of any process of the court or ot any document 1n the
United Kingdom of Great Bricain and Northern Iveland, the Republic
of South Africa, Zambia, Zimbabwe, Malawi, the Kingdoms of Lesotho
or Swaziland may, notwithstanding the provisions of this rule, also be
etected by a soliciion, attorney, notary public, or other legal practiioner
in the country concerned who is under the law ol that counury
authorized to serve any process of court or documents.

5. Service shall be proved in one of the {ollowing manners —

(a) where service has been effected by the Shenff, by the return ol
service of such Shendf:

(b) where service has not been effected by the Sheriff, nor 1n terms of
rule 4(3) by an atfidavit of the person who effected service, or in the case
of service on an attorney or a member of his statf, the Government of
Botswana, on any Mmnister, or any other officer of such Government in
his capacity as such, by the production of a signed receipt therelor.

6. Service ol any process of court or document in a foreign country
shall be proved —

(a) by a cerulicate of the person effecting service m which he
identifies himself, states that he is authorized under the law ol the
country to serve process of court or document theremn, and that the
process of court or document in question has been served as required by
the law of that country, and sets forth the manner and the date ot such
SETVICE:

Provided that the certificate of a person referred to in rule 4(3) shall
be¢ duly authenticated; or

(b) by a ceruficate ol the person effecting service in terms of rule 4(2)
in which he states that the process of court or document in question has
been served by him, setting forth the manner and the date of such service
and aftirming that the law of the country concerned permits him to serve
process ot court or documents or that there 1s no law of such country
prohibiting such service and that the authorities of that country have
not interposced any objectuion thereto.

7. Whenever the court 1s not satisfred as to the effecuveness of the
service, it may order such steps to be taken as to it seem meet.

8. Any summons, writ, warrant, rule or notice, or other process,
document or communication which by law, rule of court, or agreement
of the parties 1s required or divected 10 be served or executed upon any
person or left al the house or place of abode or a place of business or
cmployment ol any person in order that such person may be affected
thereby may be transmitted by telegraph, and a telegraphic copy served
or executed upon such person or lefi at his house or place of abode or
business or employment shall be of the same force and effect as it the
onginal had been shown to or a copy thereof served upon such person,
or left as aforesaid, as the case may be.”’;




(f1) by substututing {or the word “summons’ the words “writ of
summons’’ wherever 1t appears in Order HA;
(¢) by the mnsertion of the following new Order —

“ORDER 6A
RENEWAL OF WRIT

1. No original writ ol summons shall be in force for more that 12
months from the day of the date thereof, including the day of such date;
but il any defendant named therein has not been served therewith the
plainutt may, before the expiration ol the 12 months, apply to the court
for leave (o renew the wril,

(2} Where the courtis satisfied that reasonable efforts have beenr made
to serve such defendant, or for other good reasons, 1t may order that the
origmal or concurrent writ of summons be renewed for six months from
the date of such renewal inclusive, and so from time to time during the
currency ol the renewed writ.

{3) The writ shall in such case be renewed by being marked with the
scal of the court and shall bear the date of the day, month and year ol
such renewal; such seal to be impressed upon the writ by the proper
otficer, upon delivery to him by the plaintiff or his atorney of a
memorandum in Form 32 in the First Schedule with such variauon as
CIFCUMSLATNCes Mmay require.

(4) A writ of summons so renewed shall remain in force and be
available to prevent the operation of any statute whereby the tume for the
commencement of the action may be limited, and for all other purposces,
from the date of the issuing of the original writ of summons.

(5) The production of a writ of summons purporting to be marked
with the seal of the court, showing the same to have been renewed in the
manner aforesaid, shall be sufficient evidence of 1ts having been so
renewed, and of the commencement of the acuon as of the first date ol
stch renewed writ for all purposes.’;

(1) 1 Order 7 —

(@) by substituting tor rule 1, the following new rule —
“1. Except where proceedings by way of petition are prescribed
by law, every application shall be brought on notice of motion
supported by an affidavicas to the facts upon which the applicant
relies [or celiet, and the notice of motion shall be in Form 5 in the
First Schedule with such variations as circumstances require.

1A. Subject to rule 1, an application to a judge m chambers shall be
brought by Judge’s Summons supported by affidavit as to the
facts upon which the applicant relies for reliet.

IB. The Judge's Summons shall be in Form 5A 1n the First Schedule

with such variations as circumstances require,’’;

() by adding the words "or Form 5A 1n the First Schedule as

appropriate’” at the end of rule 4(1); and
(¢) by the insertion of the words “or judge” between the word
“court’” and the word “may” in rule 4(3) thereot;



(k) by the msertion of the following new Ovder —

"ORDER 7A
AFFIDAVITS AND DEPOSITIONS

. U'pon any mouon, petition or other application evidence may be
given by affidavit, but the court or a judge may, on the applicauon ol
either party, order the attendance for cross-examination ot the person
making any such alhidavit, and where alier such an order has been made,
the person i question does nodatiend, his athdavit shall not be used as
evidence unless by the special leave of the court or a judge.

2. Lveryalfidavitshall be enutled in the cause or matter i which itis
sworn; but m every case in which there 1s more than one plainutf or
defendant, 1t shall be sutficientwo state the tull name ol the fiest plainut!
or detendant rvespectively, and that therve are other plainutls or
delendants, as the case may be,

3. (1) Every aflidavit shall contain only statements of facts and
crrcumstances (0 which the witness deposes, either ol his own personal
knowledge or from information which he believes 1o be true stating the
sources and grounds thereof.

(23 An atfidavit shall not contain extraneous matters by way of
objecton, prayer, legal argument or conclusion,

4. Alhidavits sworn in Botswana shall be sworn before a Commassioner
ol Oaths or other officer empowered to administer oaths under the
Commuissioner of Oaths Act.

5. Every Commissioner administering oaiths shall express the time
and date when and the place where he shall take any atfidavit, or the
acknowledgement of any deed or recognizance; otherwise the same shall
not be held authentic, nor be admiued to be [1led or enrolied withoult the
leave of the court ora judge; and every such Commissioner shall express
the time when, and the place where, he shall do any other act incidental
10 his otlice.

6. Every affidavit shall be drawn up in the first person, and shall be
divided into paragraphs, and every paragraph shall be numbered
consecutively, and as nearly as may be shall be confined 1o a disunct
portion of the subject; and the affidavit shall be written or printed
hookwise,

7. Every affidavic shall state the descripuon, the place ot abode, and
the occupation of the deponent.

8. Inevery athidavit made by two or more deponents the names ol the
several persons making the affidavicshall be mserced i dthe jurat, except
that if the affidavicof all the deponents is taken at one ume by the same
ofticer 1t shall be sufticient to state that it was sworn by both (or all) of
the “abovementioned™ deponents.

9. (1) Everyaffidavicio be used 1n any cause, matter or proceeding In
the Principal Registry or in a Registry shall be filed in the Principal
Registry or in the Regisory, as the case may be.

(2) There shall be endorsed on every affidavit a note showing on
whose behalf 1cis filed, and no atlidavicshall be used without such note,
unless the court or a judge otherwise dnrects.

10. The court or judge may order to be struck out from any affidavit
any mater which 1s scandalous.

Cap. 05:02



11. No affidavit having 1n the jurat or body thercol any inter-
lineations, alterations, or erasure, shail without leave ol the court or a
judge be read or made use of in any matier pending in court unless the
interlineations or alteration (other than by erasure) is authenticated by
the niaals of the officer taking the affidavit, nor in the case of an
crasure, unless the words or figures appearing at the time of taking the
atfidavit 10 be written on the erasure are rewritten  and signed or
initialled in the margin ol the aflidavit by the officer 1aking it.

12. (1) Wherean affidavitis sworn by any person who appears to the
otlicer taking the affidavit to be illiterate or blind, the officer shall
certtly 1n the jurat that the affidavit was read in his presence to the
deponent, that the deponent seemed perlectly to understand it, and that
the deponent made his signature or mark in the presence of the officer.

(2) No such afhdavit shall be used in evidence 1n the absence of this
certificate, unless the court or a judge is otherwise satisfied that the
athidavit was read over to and appeared to be perfectly understood by the
deponent.

13. The court or a judge may receive any atfidavit sworn lor the
purpose of bemmg used i any cause or matter, notwithstanding any
defect by misdescription of the parties or otherwise in the title or jurad,
or any other irregularity i the form thereof, and may direct a
memorandum to be made on the document that it has been so received.

11, (1) No atlidavit shall be sulticient if sswworn belore the attorney
acting tor the party on whose behalf the affidavicis to be used, or belore
any agentor correspondent of such attorney, or before the party himsell.

(2) Any affidavit which would be insulficient if sworn before the
attorney himself shall be msutficient if sworm before his ¢lak, o
paUrter.

5. Where a speaial nme 1s hmited for [tling aflidavis, no alfidavit
[1led alter thar time shall be used, unless by leave of the courtora judge.

16. Except by leave of the court or a judge no order made ex parte in
court lounded on any altidavii shall be ol any torce unless the affidavi
on which the applicanon was made was actually made belore the order
was apphied {or, and produced or [1led at the time of making the mouon.

17. Every certilicate on an exhibit or annexure refened to m oan
allidavicshall be signed by the commissionar or officer before whom the
allidavitis sworn and be marked and certified by him as the document
referred to in the allidavit sworm by the deponent on the date it 1s
swOorn Lo,

() 1in Order Y, by substuting for the word “summons”
the words “writ of sumons’ in rules 4 (1), (3) and 7 (1) thereof;

(m) in Ovder 10, by substituting lor the word “summons™ the words “writ
ol summons’™ 1 rules 9 and ] 1 thereof:

(n) 1in Order 12, by substwutmyg for the word “'summons”™
the words “writ of summons’ 1n rules 8 and 138 thereof;

(0) in Order 14 by revoking rules 21,25 and 26, thereol;



(p) by the insertion, after Order 14, of the following new Order —

“ORDER }I4A
CL.OSE OF PLEADINGS

1. (1) Where a pleading subsequent to replication 1s not ordered,
then, at the expiration of 14 days from the service of the plea or
replication (if a replication has been filed) or, where a pleading
subsequent to replication is ordered, and the party who has been ordered
or given leave to file the same fails to do so within the period limited for
that purpose, then, at the expiration of the period so limited, the
pleadings shall be deemed to be closed and material statements of factin
the pleading last served shall be deemed to have been denied and put in
1ssue:

Provided that this rule shall notapply toa plea in reconvention and
that unless the plaintiff files a plea in reconvention the statements of
facts contained in such claim in reconvention shall, at the expirauion ot
14 days from the service thereof, or of such time (if any) as may by order
be allowed for filing of a plea thereto be deemed to be admitted, but the
court or a judge may at any subsequent time give leave to the plaintiff to
file a plea in reconvention.

(2} The pleadings shall also be considered closed —

(a) 1if one party 1s barred;

(b) if a written agreement signed by the attorneys of both parties that
the pleadings shall be considered as closed has been filed at the
Registry.

2. Either party, 1n case he conceives the record to be complete and
that pleadings thereon ought to be closed, may apply to the court by
motion for rule calling upon his opponent to show cause why the same

shall not be adjudged by the court, whereupon the court may make
such order as the justice of the case may require.”’;

(q) by the insertion of the following new Order —

“ORDER 14B
ENTRY FOR TRIAL

1. The plaintiff shall, within 30 days of the close of pleadings, enter
the case for trial and give notice thereof to the Registrar and all parties.

2. The entry for trial shall be in Form 33 in the First Schedule and
shall state that the pleadings in the case have been completed, and the
suggested place of trial,

3. If the plainuff fails to enter the case for trial under rule 1, the

defendant may, within 14 days after the expiration of the time limited
for the plaintiff to enter the case for trial, enter the case for trial.
4. (1) If neither the plaintiff nor the defendant enters the case for trial
under these Rules, the Registrar shall certify such fact to the court after
the time limited under rules 1 and 3 for both parties to enter the case for
trial:

(2) The court or judge upon receipt of the certificate of the Registrar
shall cause such case to be listed for striking out and the parties to the
action shall be so notified.



5. (1) Upon the case coming up for striking out, the court shall strike
out the case unless good cause is shown why the case should proceed to
hearing.

(2) A plaintiff who does not want his case to be struck out under
subrule (1) shall file, within three days of the service upon him of the
notice of striking out, an affidavit containing the reasons for his failure
to comply with rule 1.

b. (1) The Registrar shall enter cases on the cause list in the order in
which they were entered for trial.

(2) The Registrar shall maintain a separate cause list for each of the
following matters —

(a) matrimonial causes;
(b) actions for debt or liquidated demand;
(¢) other actions."”:

(r) by the insertion of the following new Order —

“ORDER 14C
DISMISSAL FOR WANT OF PROSECUTION

(1) Where an action has not been entered for trial and no step has been
taken by either party for a year or more the Registrar shall fix a date
when the case shall be called in court and shall list it for dismissal for
want of prosecution on that date and serve notice thereof on all parties
thereto.

2. The case shall be called before the court on the date fixed by the
Registrar and the judge shall dismiss the case with costs unless sufficient
reason 1s shown to the contrary.

3. If the judge decides not to dismiss the case, he shall impose
conditions for the future conduct of the proceedings and give directions
for the expediuous disposal of the case’’;

(s) inrules4, 6and 10 of Order 15, by the substitution for those rules, the
following new rules respectively —

“4, Inactions where a declaration is required, the declaration must be
filed at the Registry either when the writ or notice of writis served on the
defendant or at any tume after service of the writ or notice but before the
expiration of 21 days after that defendant enters appearance.

6. Where the defendant has entered appearance to defend, and the
plaintiff has failed to file his declaration within 21 days of the date of
such entry, the defendant may give the plaintff four days’ notice of
intention to bar him from declaring, and, on the expiry of the notice and
continued default, bar him from declaring.

10. Inhisdeclaration a plaintiff may alter, modify or extend his claim
or claims as stated in the writ, and the writ shall thereupon be deemed to
be amended in accordance with the claim or claims made in the
declaration:

Provided that where the defendant shows that he is prejudiced by
such amendment the court may make such order as to costs or otherwise
as the justice of the case demands.’’;

{(t) by substtuting for rules 3 and 4 of Order 16, the following rules
respectively —



“3. (1) Subject to subrule (2), any defendant who enters an appea-
rance and intends to defend an action must, unless the court gives leave to
the contrary file and deliver his plea, exception or special plea at the
Registry before the expiration of 14 days after the time limited for
appearing or after the declaration is served on him, whichever 1s the
later.

(2) It an applicction under Order 22, rule 1 is served on a defendant
before he files his plea, or exception, subrule (1) shall not have effect in
relacion o him unless by the order made on the application he is given
tecave to defend the action and in that case shall have etlect as if 1t
required him to file his defence within 14 days after the making of the
order or within such other period as may be specified therein.

(3) The defendant shall on the same day that he files his plea or
excepiion, or soon thereafter as is practicable, deliver a copy of it to the
plamtiff,

4. Where the defendant has failed to file his plea, exception or special
plea within 14 days of the service of the plaintiff’s declaration, or within
14 days of the time limited for appearance, whichever is the later, the
plaintitf may give the defendant four days’ notice of intention to bar
him from pleading, excepting or making claim in reconvention, and, in
continued default of plea, thereafter bar him.”’;

(#) in Order 17, by substituting for rule 5, thereof, the following —

“5. (1) Further pleadings may, subject to the provisions of rule 2, be
filed and delivered by the respective parties within 14 days of the
previous pleadings delivered by the opposite party.

(2) Such pleadings shall be termed rejoinder, surrejoinder, rebutter

and surrebutter, as the case may be.”’;

(v) by the insertion of the following new Order —

“ORDER 17A
PROCEDURE FOR BARRING

1. Where a party is entitled to give notice of intention to bar, he shall
do so in Form 12 in the First Schedule and deliver the notice at the
address for service of the party m default.

2. On the expiry of the time limited by the notice, not being less than
the time allowed in these Rules for the particular case, the party who has
served the notice may bar the opposite party by filing a copy of the
notice, duly completed, at the Registry.

3. A party who has barred his opponent may withdraw such bar by
filing a notice to withdraw at the Registry.

4. Whilsta bar isin operation, the Regisirar shall not accept for filing
any pleading from the party barred and such party shall not be
permitted to appear personally or by counsel in any subsequent
proceedings in the action or suit, except only in an application for
removal of the bar: |

Provided, however, that in matrimonial cases the court may, in 1ts
discretion, permit a party who has been barred to appear in person,
notwithstanding that the bar has not been removed.



5. The court may, upon an affidavit of merits, and other sufficient
grounds, order the removal of a bar on such terms including costs as it
deems just.

6. The removal of a bar either by the court or by consent shall not
preclude a subsequent bar for subsequent default in respect of which the
procedure set forth in this Order shall be followed.”’;

(w) by substituting for Order 19 thereof, the following —

“ORDER 19
JUDGEMENTS BY CONSENT

1. (1) Atany time after service of the writ of summons a defendant may
consent to judgment without appearing in court.

(2) This rule does not apply to actions for divorce, judicial separation
or nullity of marriage.

2. (1) Such consent shall be in writing and signed either by the
defendant personally or by an attorney who has entered appearance on
his behalf.

(2) Thedefendant's signature shall be verified by an atfidavit made by
someone other than himself, or by the signature of an attorney acting for
him and not for the opposite party.

3. Upon filing such consent at the Registry, the plaintuff may
without notice to the defendant set down the cause for judgment and
thereupon judgment may be given or order made in accordance with
such consent.”’; '

(x) by the insertion of the following new Order —

“ORDER 19A
JUDGMENT IN DEFAULT OF APPEARANCE

1. Where the writ of summons is endorsed for a debt or liquidated
demand only and the defendant fails, or all the defendants, if more than
one, fail to enter appearance thereto, the plaintiff may enter final
judgment against that defendant for any sum not exceeding the sum
endorsed on the writ, together with interest, at the rate specified, if any,
and i norate is specified, at the rate of 10 per cent per annum to the date
of payment, and costs and proceed with the action against the other
defendants, if any,

2. Where the writ 1s endorsed with a claim against a defendant for
unliquidated damages, only then, if that defendant fails to enter
appearance, the plaintiff may enter interlocutory judgment against that
defendant for damages to be assessed and costs, and proceed with the
action against the other defendants, if any.

3. Where the writ 1s endorsed with a claim against a defendant
relating to the detention of goods only, then if that defendant fails to
enter appearance thereto, the plainuff may at his option enter either —

(a) interlocutory judgment against that defendant for the return of

the goods or their value to be assessed and costs; or

(6) interlocutory Jjudgment for the value of the goods to be assessed

and costs,
and proceed with the action against the other defendants, if any.




4. (1) Where the writisendorsed with a claim against a defendant for
the recovery of land only, (not being a claim based on a mortgage
transaction), then if that defendant —

(a) fails to enter appearance; or

(b) enters an appearance but includes in his notice of appearance a
statement that he is defending the action with respect to a
specified part only of the land, the plaintiff may in respect of that
detendant remaining in default or in the case mentioned in this
paragraph, after entry of appearance, enter judgment for
possession of the land or, as the case may be, the part of the land
not specified in the statement aforesaid, as against that defendant
and costs, and proceed with the action against the other
defendants, if any.

(2) Where there 1s more than one defendant, judgment entered under
this rule shall not be enforced against any defendant unless judgment
tor possession of the land has been entered against all the defendants.

5. Where the writ issued against any defendant is endorsed with two
or more of the claims mentioned in the foregoing rules, and no other
claim, then, if the defendant remains in default, the plaintiff may enter
agamnst that defendant such judgment inrespect of any such claim as he
would be entitled to under those rules if that were the only claim
endorsed on the writ, and proceed with the action against the other
defendants, if any.

6. (1) No judgment shall be entered in default of appearance for any
claim mentioned in rules 1 to 4 unless the plainuff has filed his
declaration.

(2) Adeclaration filed after defauli shall have endorsed thereon ‘filed
in detault of appearance.’.

(7) (1) In actions for divorce, judicial separation or nullity of
marriage if the defendant fails to enter appearance, the plaintiff —

(a) shall deltver to the defendant personally or send by registered

post to his last known place of residence or last business address,
a copy of the declaration, and a notice informing the defendant
that the said declaration has been filed and that he must plead,
answer or except thereto, or make clalin 1n reconvention within
eight days of the date of delivery or posting of the notice; and
proof of such personal service or the receipt of the despatching
post office for the registered letter, as the case may be, and a copy
of the notice shall be filed at the Registry;

(b) may after the expiry of the period of notice provided for in
paragraph (a), set down the case for judgment on any court day
without further notice to the defendant;

(¢) shall deliver to the defendamt personally, or send by registered
post to his last known place of residence, or last business address,
a copy of the notice of set down, which notice shall be delivered or
despatched not less than 10 days before the date of trial;

(d) on the date on which the case is set down for trial or on any
subsequent date fixed by the court, the court after hearing
evidence may enter judgment against the defendant and for the
plaintiff or make such order as upon the declaration it considers
the plainutf entitled to;



(e) if the caseis not heard on the date on which itis set down for trial,
notice of any subsequent date fixed for wrial shall be sent by the
Registrar by registered post to the defendant to his last known
place of residence or last business address.

8. (1) Where a writ is endorsed with a claim of a description not
mentioned in rules 1 to 4, and 7, then, if any defendant remains in
default, the plaintiff may, upon filing an affidavit proving due service of
the writ on that defendant, and, where the declaration was not served
with the writ, upon serving a declaration on him, proceed with the
action as if that defendant had entered an appearance.

(2) Where a writ issued against a defendant is endorsed as aforesaid,
but by reason of the defendant satisfying the claim or complying with
the demands thereof or for any other like reason 1t has become
unnecessary for the plaintiff to proceed with the action, then, if the
defendant fails to enter an appearance, and remains in default, the
plainuff may, after the time limited for appearance, enter judgment
with the leave of the court against that defendant for costs.

{3} Anapplication for leave to enter judgment under subrule (2) shalli
be by motion which must, unless the court otherwise orders, be served on
the defendant against whom 1t is sought to enter judgment.

9. (1) Judgment shall not be entered against a defendant under this
Order, unless a return of service or an affidavit of service, as the case may
be, 1s filed, by or on behalf of the plaintiff, proving due service of the writ
or notice of the writ on the defendant, as the case may be.

{2} In cases where the return of service shows that the writ has not
been served personally on the defendant, the plaintiff shall file at the
Registry an affidavit sworn by himself or by any other peron who can
swear positively to the facts, verifying the cause of action, and the
amount claimed, (if any) and stating that in his belief there 1s no
detence to the action.

(3) Where, 1n an action begun by writ, an agplication is made to the
court for an order affecting a party who has failed to enter an
appearance, the court hearing the application may require to be
satisfied in such manner as it thinks fit that the party 1s in default of
appearance.’’;

(y) by the insertion of the following new Order —
“ORDER 19B

DEFAULT OF PLEADINGS

I. Where the plaintiff has been duly barred from declaring or making
a claim, the defendant may, without notice to the plaintiff, apply to the
court to dismiss the action for want of prosecution and on the hearing of
such application the court may order the action to be dismissed with
costs, or may make such other order on such terms as the court thinks
Just.

2. Where the plaintiff’s claim is only for a debt or liquidated demand
and the defendant has entered an appearance but has been duly barred
for default of plea, the plaintiff may enter final judgment for a sum not
exceeding that claimed in the writ together with interest at the rate
specified (if any), or if no rate is specified, at the rate of 10 per cent per
annum to the date of payment, and costs.



3. When 1n any action as mentioned in the last preceding rule there
are several defendants, if one of them makes default, as mentioned in the
last preceding rule and has been duly barred for default of plea, the
plaintiff may enter final yjudgment against that defendant for a sum not
exceeding that claimed in the writ together with interest at the rate
specified (if any) or if no rate is specified, at the rate of 10 per cent per
annum to the date of payment, and costs and proceed with the action
against the other defendants, if any.

4. Where the plaintiff’s claim against a detendant is for unliquidated
damages only, then, if that defendant fails to file a plea and he has been
duly barred, the plainuif may enter interlocutory judgment against that
defendant for damages to be assessed and costs, and proceed with the
action against the other defendants, if any.

5. Where the plaintiff’s claim against a defendant relates to the
detention of goods only and the defendant makes default as aforesaid
and has been duly barred, the plaintiff may either enter —

(a) interlocutory judgment against that defendant for the return of
the goods or their value to be assessed and costs; or

(b) interlocutory judgment for the value of the goods to be assessed

and costs and proceed with the action against the other
defendants, if any.

6. (1) Inan action for the recovery of land, (excluding a claim based
on a mortgage transaction) if the defendant remains in default and has
been duly barred, the plaintiff may enter judgment for possession of the
land as against that defendant and for costs, and proceed with the action
against the other defendants, if any.

(2) Where there is more than one defendant, judgment entered under
this rule shall not be enforced against any defendant unless judgment
for possession of the land has been entered against all the defendants.

7. Where the plaintiff makes, against a defendant, two or more of the
claims mentioned in rules 2 to 6 and no other claim, then 1f that
defendant remains in defaultand has been duly barred, the plaintitf may
enter against that defendant such judgment in respect of any such claim
as he would be entitled to enter under those rules if that were the only
claim made, and proceed with the action against the other defendant, if
any.

8. If the plaintiff’s claim 1s for a debt or hquidated demand, or for
pecumary damages only or for detention of goods with or without a
claim for pecuniary damages or for any of such matters, or for the
recovery of land, and the defendant files a plea which purports to offer
an answer to part only of the plaintiff’s alleged cause of action, the
plaintiff may by leave of the court enter judgment, final or inter-
locutory, as the case may be, for the part unanswered:

Provided that the unanswered part consists of a separate cause of
action, or 1s severable from the rest, as in the case of part of a debt or
liquidated demand:

Provided also that, where there is a reconvention, execution on any
such judgment as mentioned above in respect of the plaintiff’s claim
shall not issue without the leave of the court.

9. In probate actions if any defendant remains 1n detfaultand has been



duly barred the action may proceed, notwithstanding such detault.

10. Tn actions for divorce, judicial separation or nullity of marriage,
if the defendant remains in default and has been duly barred, the action
may proceed, notwithstanding such default.

11. Inall actionsother than those mentioned in the preceding rules of
this Order, if the defendant makes default in filing a plea and has been
duly barred the plaintiff may set down the action on motion for
judgment, and such judgment shall be given as upon the declaration the
court or a judge shall consider the plaintiff to be entitled to.

(2) Where the plaintiff makes such a claim as is mentioned in subrule
(1) against more than one defendant, then, if one of the defendants
makes default as mentioned in the said subrule, the plaintiif may —

(a) if his claim against the defendant in default is severable from his
claim against the other defendants, apply under that subrule for
judgment against that defendant, and proceed with the action
against the other defendants; or

(b) set down the actton on motion for judgment against the

defendant in default at the time when the action 1s set down for
trial, or is set down on motion for judgment, against the other
defendants.

(3) An application under subrule (1) must be by motion.

12. In any case in which 1ssues arise in an action other than between
plaintiff and defendant, if any party to any such issue makes default in
delivering any pleading, the opposite party may apply to the court for
such judgment, if any, as upon the pleadings he may appear to be
entttled to; and the court may order judgment to be entered accordingly,
or may make such other order as may be necessary to do complete justice
between the parties.

13. (1) In all cases where judgment has been given by consent or in
default under Order 19A or Order 19B such judgment may be set aside by
the court and leave given to the defendant to defend or to the plaintiff to
prosecute his action.

(2) Such leave shall only be given on good and suffictent cause, and
upon such terms as to costs and otherwise as the court deems just.’’;

(z) 1n Order 22, by substituting for rule 8 thereof, the following —
“8. Leave to defend may be given unconditionally or subject to such
terms as to security for costs, time for delivery of pleadings, or time or
mode of trial or otherwise, as the court deems fit."”’;

(aa) in Order 23, by substituting for the word “summons”’, the words
“writ of summons’’ in rule 1 thereof;

(6b) by the insertion of the following new Order —

“ORDER 23A
ASSESSMENT OF DAMAGES

1. Where judgment is given for damages, the damages shall be
assessed by the court or the Registrar.

2. The court may at the ume of giving judgment order that the
damages be assessed by the court or by the Registrar.



3. {1) Where no provision is made by the judgment as 10 how the
damages are to be assessed, the party entitled to the benefit of the
judgment for assessment of damages may apply to the court at the time
judgment is given or at any time thereafter for an order directing
whether the damages shall be assessed by the court or by the Registrar.

(2) When making an order that the assesssment shall be made by the
court, the court may at the same time fix a time and place for making the
assessment,

(3) Where no ume for making the assessment is fixed by the court, the
party entitled to the benefit of the judgment may at any time aftér
judgment apply to the court for an appointment to assess the damages.

(4) Where the court orders that the assessment shall be made by the
Registrar, the assessment may be made by the Registrar, a Deputy
Registrar or an Assistant Registrar, as directed by the Registrar.

(5) The party entitled to the benefit of the judgment may apply to the
Registrar for an appointment to assess the damages.

(6) The party entitled to the benefit of the judgment shall, at least
seven days before the date of the appointment with the court or Registrar
(as the case may be) serve notice of appointment on the party against
whom the judgment was given and proceed accordingly.

(7) The attendance of witnesses and the production of documents
before the Registrar may be compelled by subpoena and the provisions
of Order 30 as to proceedings at a trial shall, with any necessary
adaptations, apply.

4. (1) Where 1n pursuance of this Order or otherwise damages are
assessed by the Registrar, he shall certify the amount of the damages to
the court and file his certificate together with the whole proceedings
taken by him at the Registry and shall forward copies of the certificate to
all interested parties.

(2) Atany time after the Registrar’s certificate has been filed the party
entitled to the benelfit of the judgment may apply to the court by notice
of motion for final judgment for the amount certified by the Registrar.

(3) The court hearing such application may confirm or vary the
assessment and shall pass such final judgment or order as may appear to
be right and proper in the circumstances of the case.

5. Where any judgment as is mentioned in rule 1 ts given in default ot
appearance or in default of defence, and the action proceeds against
other defendants, the damages under the judgment shall be assessed at
the tnal unless the court or a judge otherwise orders.

6. The preceding provisions of this Order shall apply in relation toa
judgment for the value of goods to be assessed, with or without damages
to be assessed, and references in those provisions to the assessment of
damages shall be construed accordingly.

7. Where damages are to be assessed (whether under this Order or
otherwise) in respect of any continuing cause of action, they shall be

assessed down to the time of the assessment,’’;

{cc) by the insertion of the following new Order —



“ORDER 23B

ENQUIRIES AND ACCOUNTS

1. In any civil cause or matter in which all parties interested who are
under no disability consent thereto, and also, without such consent, in
any civil cause or matter requiring any prolonged examination of
documents or accounts or any scientific or local examination which
cannot, in the opinion of the court, conveniently be made by the courtin
the usual manner, the court may, at any time, on such terms as 1t may
think proper, order any question or issue of fact, or any question of
account arising therein, to be investigated or tried before a referee, to be
agreed on between the parties or appointed by the court.

2. {1) The plaintiff may at any time after the defendant has entered
an appearance or after the time limited for appearing, apply for an order
under rule 1.

(2) An application under this rule shall be made by notice of motion
and be supported by affidavit.

3. (1) Where an order has been made under rule 1, the court shall
furnish the referee with such part of the proceedings and such
information and detailed instructions as may appear necessary for his
guidance, and shall direct the parties, if necessary, to attend upon the
referee during the enquiry.

(2) The mstructions shall specify whether the referee is merely to
transmit the proceedings which he may hold on the enquiry, or also to
report his own opinion on the point referred for his investigation.

4. The court may, at any stage of the proceedings, direct any necessary
enquiries or accounts described in rule 1 to be made or taken,
notwithstanding that it may appear that there is some special or further
relief sought or some special issue to be tried, as to which it may be
proper that the cause or matter should proceed 1n the ordinary manner.

5. (1) The referee may, subject to the order of the court, hold the
enquiry at or adjourn it to any place which he may deem most
convenient, and have any inspection or view which he may deem
expedient for the disposal of the controversy before him.

(2) He shall, so far as practicable, proceed with the enquiry de die in
diem.

6. Subject to any order to be made by the court ordering the enquiry,
evidence shall be taken at any enquiry before a referee, and the
attendance of witnesses may be enforced by subpoena; and every such
enqulry shall be conducted in the same manner, as nearly as
circumstances will admit, as trials before a judge, but not so as to make
the tribunal of the referee a public court of justice.

7. Subject to any order as mentioned in the last preceding rule, the
referee shall have the same authority in the conduct of any enquiry as a
judge when presiding at any trial.

8. Nothing contained in these Rules shall authorize any referee to
commit a person to prison or to enforce any order by attachment or
otherwise; but the court may, in respect of matters before a referee, make
any order of attachment of commitment it may consider necessary.

8. The referee may, before the conclusion of any enquiry before him,
or by his report under the reference, submit any question arising therein
for the decision of the court, or state any facts specially.



10. It it appears to the court, on the representation of the Registrar or
a party, that there is any undue delay in the prosecution of any accounts
or enquiries, or in any other proceedings under any judgment or order
the court may require the party having conduct of the proceedings, or
any other party, to explain the delay, and may thereafter make such
order with regard to expediting the proceedings or conduct hereof or the
stay thereof and as to the costs of the proceedings, as the circumstances of
the case may require,

11. The proceedings and report 1n writing of the referee shall be
received in evidence in the case, unless the court may have reason to be
dissatisfied with them, and the court shall have power to draw such
inferences from the proceedings or report as shall be just.

12. The court shall have power to require any explanatons or
reasons from the referee, and to remit the cause or matter, or any part
thereof, for further enquiry or consideration to the same or any other
referee, as often as may be necessary, and shall pass such ultimate
judgment or order as may appear to be right and proper in the
circumstances of the case.”’:

(dd) by substituting for Order 28A thereof, the following —

“ORDER 28A

SET DOWN OF DEFENDED ACTIONS,
MOTIONS AND PETITIONS

1. (1) Any party toadefended action which has been entered for trial,
or (subject to the provisions of Order 7) to an opposed notice of motion
or petition may, at any time, apply to the Registrar for a date or dates of
hearing of the action, motion or petition, as the case may be.

(2) Every application under rule 1 shall contain an estimate of the
duration of the proceedings, the date or dates required to be reserved for
the hearing and a statement as to whether or not such date or dates 1s or
are suitable to all other parties to the proceedings and a certificate to the
effect that the provisions of Order 28 have been complied with or are not
applicable.

(3) The application shall be served on the Registrar not less than 30
days before the date or the first date, as the case may be, required to be
reserved for hearing.

(4) The applicant shall serve a copy of the application on all other
parties to the proceedings.

2. (1) TheRegistrar, onreceipt of an application under rule 1 and on
being satisfied that all the requirements of these Rules have been
observed and that the matter is ready for tnal, shall not more than seven
days after the receipt of the application assign a date or dates for trial.

(2) The Registrar may assign the date or dates mentioned 1n the
application, if convenient to the court, or fix any date or dates
convenient to the court.

(3) The Registrar shall, not later than 10 days after the receipt of the
application, give notice to the applicant and all other parties to the
proceedings of the date or dates so assigned or fixed, as the case may be,
which date or first date, as the case may be, shall not be less than 20 days
from the date of the notice.



{4) If the date fixed by the Registrar is not convenient to any of the
parties to the proceedings, he shall within four days of the receipt of the
Registrar’s notice under subrule (3) inform in writing the Registrar and
all other parties accordingly.

{5) The Registrar may at any time thereafter, in consultation with the
parties, fix a convenient date or dates for hearing and give notice under
subrule (3) accordingly.

(6) Subject to the provisions of subrules (4) and (5), upon the receipt
of the Registrar’s notice under subrule (3), the applicant shall give not
less than 14 days’ notice of set down for hearing to the Registrar and all
other parties specifying in such notice the date or dates assigned or fixed,
as the case may be, by the Registrar.

3. When a matter has been set down for hearing any party may apply
to have the set down changed or set aside for good cause:

Provided that with the approval of the Registrar, a date or dates of
hearing may be changed by consent of all parties.

4. (1) An application under rule I shall not be withdrawn except by
the consent of the parties or by leave of the court.

(2) Ifa party served with a copy of an application under rule I objects
to any statement contained in the said application, he shall inform the
Registrar of his objection within five days of the receipt of the
application.

(3) The Registrar may take the objections into consideration 1n
deciding whether to assign or fix a date or dates of hearing.

5. (1) Unless the application has been withdrawn, or the set down
changed or set aside, the Registrar shall give at least seven days, notice of
changed or set aside, the Registrar shall give at least seven days’ notice of
date or first date of the trial and the place of the trial.

(2) The Registrar shall give notice of hearing whether or not the
applicant has given notice of set down under rule 2 (5).

(3) Upon 1ssuing a notice of hearing under subrule (1}, the Registirar
shall enter, or cause to be entered, the case on the roll for the date or the
tirst date of the trial. -

(4) The notice of hearing shall be in Form 35 in the First Schedule or
as near thereto as circumstances may permiit.

6. If the parties or any of them do not appear when the case is called
on the date specified in the notice issued under rule 5 (1), the provisions
of Order 30 shall apply.

7. If no application is made for a date of hearing of a case which has
been entered for trial for over three months, the Registrar may fix a date
of hearing and issue a notice to the plaintiff requiring him to take the
necessary steps under Order 28 and to set down the case for hearing
within 10 days of the receipt of the notice.

8. (1) If the plaintiff fails to set down the case for hearing, the
Registrar shall list the case on the roll for the date fixed bv him and send
out a notice of hearing accordingly.

(2} If the parties or any of them are absent when the case 1s called on
the date specified in the notice of hearing, the provisions of Order 30
shall apply.

9. Notwithstanding the provisions of this Order, any party to
contested procedings may, for good cause, apply on notice to all the



parties to a judge in chambers for a special date or dates for hearing and
the yudge may on such application, in consultation with the Registrar,
fix a special date or dates of hearing during any term of court or during
any vacation with the consent of all the parties and having regard to the
convenience of the court.’’:

(ee) in Order 30, by the insertion of the following new rule 4A
immediately after rule 4 thereof —

“4A (1) If, when a trial is called on, neither party appears, the court

shall, unless it sees good reason to the contrary, strike the cause out of

the roll.

(2) Any judgment obtained against any party in the absence of such
party may, on sufficient cause shown, be set aside by the court, upon
such terms as may seem fit,

(3) Any aivil cause struck out may, by leave of the court, be replaced
on the roll, on such terms as to the court may seem {it.”’;

(ff) 1in Orxder 31, by substituting for the words “P100” whic* appear in
rule 2 thereof, the words “P500"";
(gg) by the insertion of the following new QOrders —

“ORDER 34
MATRIMONIAL CAUSES

1. In any matrimonial matter, the judge may, if the parties agree,
interview them privately in his chambers in the presence of their legal
advisers for the purpose of discussing with them a settlement of the
maltter or any other matter affecting future conduct of the proceedings.

2. In any case affecting the custody of children, the judge may, if he
thinks fit, interview such children privately in his chambers.

ORDER 35
ENTERING JUDGMENT IN DEFAULT

1. (1) Everyjudgmentin default of appearance or of defence shall be
drawn up and presented to the Registrar for signing, by the attorney for
the party in whose favour the yjudgment ts beng entered.

(2) If the party is not represented by an attorney the judgment shall be
drawn-up by the Registrar, and Forms 36A to 36] in the First Schedule
shall be used, with such variations as circumstances may require.

2. The Registrar shall sign the judgment if he is satisfied that the
party against whom it is proposed to enter judgment is in detault and
that all the relevant rules have been complied with.

8 The entry of judgment shall be dated as of the day on which it was
signed by the Registrar, and the judgment shall take effect from that
date.

4. After thejudgment has been signed by the Registrar it shall be filed
by the party or his attorney and the prescribed fees paid.

5. Every judgment shall be entered by the proper officer in the book to
be kept for that purpose.

6. No judgment shall be enforceable unless it has been duly signed
and filed and the prescribed fees paid.”’;



(hh) by the insertion of the following new Order —

“ORDER 37A
DISCOVERY IN AID OF EXECUTION

1. When ajudgment or order is for the recovery or payment of money,
the party entitled to enforce 1t may apply to the court for an order that
the debtor hiable under such yudgment or order, or, in the case of a
corporation, that any officer thereof, be orally examined as 1o whether
any and what debts are owing to the debtor, or whether the debtor has
any and what other property or means of satisfying the judgment or
order, before the court; and the court may make an order for the
attendance and the examination of such debtor, or of any other person,
and for the production of any books or documents.

2. Upon the examination, the court shall record or cause to be
recorded as nearly as may be the statements of the debtor, and then read it
or cause 1t to be read to him and cause him to sign the same,

3. In case of any judgment or order other than for the recovery or
payment of money, if any difficulty arises in or about the execution or
enforcement thereof, any party interested may apply to the court, and
the court may make such order thereon for the attendance and
examination of any party or otherwise as may be just.”;

(#1) by the insertion of the following new Order —
“ORDER 37B
ATTACHMENT OF DEBTS

I. (1) The court may, upon the ex parte application of any person
who has obtained a judgment or order for the recovery or payment of
money, either before or after any oral examination of the debtor liable
under such judgment or order, and upon affidavit by himself or his
attorney stating that judgment has been recovered, or the order made,
and that 1t is still unsausfied, and to what amount, and that any other
person 1s indebted to such debtor, and is within the jurisdiction, order
that all debts owing or accruing from such third person (hereinafter
called ‘the garnishee’’) to such debtor shall be attached to answer the
judgment or order, together with the costs of the garnishee proceedings;
and by the same or any subsequent order it may be ordered that the
garnishee shall appear before the court to show cause why he should not
pay to the person who has obtained such judgment or order the debt due
from him to such debtor, or so much thereof as may be sufficient to
satisfy the yudgment or order, together with the costs aforesaid.

(2) Atleast seven days before the day of hearing, the order nis1 shall be
served on the garnishee and, unless otherwise ordered, on the judgment
debtar, at least seven days before the dav of hearing.

(3) The order nisi must be served personally on the garnishee.

2. Service of an order that debts, due or accruing to a debtor hable
under a judgment or order, shall be attached, or notice thereof to the
garnishee, in such manner as the court shall direct, shall bind such debts
in his hands.

3. If the garnishee does not dispute the debt due or claimed to be due
from him to such debtor, or if he does not appear upon the motion, then



the court may order execution to issue, and it may issue accordingly,
without any previous writ or process, to levy the amount due from such
garnishee, or so much thereof as may be suffictent to satisfy the
judgment or order, together with the costs of the garnishee proceedings.

4. If the garnishee disputes his hability, the court, instead of making
an order that execution shall issue, may order that any 1ssue or question
necessary for determining his hability be tried or determined in any
manner in which any issue or question in an action may be tried or
determined.

5. Whenever in any proceedings to obtain an attachment of debts 1t is
suggested by the garnishee that the debt sought to be attached belongs to
some third pers®n, or that any third person has a lien or charge upon it,
the court may order such third person to appear, and state the nature and
particulars of his claim upon such debt.

6. Alter hearing the allegation of any third person under such order
as mentioned in rule 5, or any other person who by the same or any
subsequent order the court may order to appear, or in the case of such
third person not appearing when ordered, the court may order
execuiton to 1ssue to levy the amount due from such garnishee, together
with the costs of the garnishee proceedings or any issue or question to be
tried or determined according to the preceding rules of this Order, and
may bar the claim of such third person, or make such other order as such
court thinks fit, upon such terms, in all cases, with respect to the lien or
charge (if any) of such third person, and to costs, as the court thinks just
and reasonable.

7. Payment made by or execution levied upon the garnishee under
any such proceeding shall be a valid discharge to him as against the
debtor, liable under a judgment or order, to the amount paid or levied,
although such proceeding may be set aside, or the judgment or order
reserved,

8. The costs of any application for an attachment of debts and of any
proceedings arising from or incidental to such application of the
judgment creditor shall, unless otherwise directed, be retained out of the
money recovered by him under the garnishee order, and 1n priority to
the amount of the judgment debt.”’;

(1) by substituting for Order 53 the following —

“ORDER 53

COMPUTATION OF TIME

1. The word “month” where it occurs in any judgment, order,
direction or other document forming part of any proceedings in the
High Court, means a calendar month unless the context otherwise
requires.

2. Any period of time fixed by these Rules or by any judgment, order
or direction for doing any act shall be reckoned in accordance with the
following provisions —

(a) where the time limited for the doing of a thing expires or falls
upon an excluded day, the thing may be done on the day next
following, that is not an excluded day;

(5) where there is a reference to a number of clear days or “at least” a
number of days between two events, in calculating the number of



days there shall be excluded the days on which the events happen;

(c) where thereisa reference toa number of days not expressed tobe
clear days, between two events, in calculating the number of days,
there shall be excluded the day on which the first event happens
and there shall be included the day©n which the second event
happens;

(d) where any act or proceeding is directed or allowed to be done or
taken on a certain day, then if that day 1s an excluded day, the act
or proceeding shall be considered as done or taken in due time if
it is done or taken on the day next following that is not an
excluded day;

{e)} where any act or proceeding is directed or allowed to be done or
taken within a number of clear days or “not more than” a
number of days not exceeding six clear days, excluded days shall
not be reckoned in the computation of such number;

(f) where a time is expressed 1o begin or end at, on, or with a
spectfied day, or to continue to or until a specified day, the time
shall include that day;

(g) where a time 1s expressed to begin after or to be from a specified
day, the time shall not include that day;

(h) where anything is to be done within a time after, from or before a
specified day, the time shall not include that day;

(1) where there 15 a reference to a period of time consisting of a
number of months after or before a specified day, the number of

-months shall be counted from, but not so as to include, the

month 1 which the specified day falls, and the period shall be
reckoned as being limited by and including —

(1) the day immediately after or before the specified day,
according as the period follows or precedes the specified day,
and

(11) the dayin the last month so counted having the same calendar
number as the specified day, but if such last month has no day
with the same calendar number, then the last day of the
month.

2. For the purposes of this Order an “excluded day’’ means a
Saturday, a Sunday or a public holiday.

3. (1) The courtmay, on such terms as it thinks just, by order extend
or abridge the period within which a person is required or authorized by
these Rules, or by any judgment, order or direction, todo any act 1n any
proceedings.

(2) The court may extend any such period as is referred to in subrule
(1) although the application for extension is not made until after the
expiration of that period.

(3) The period within which a person is required by these Rules or by
any order or direction, to serve, file or amend any pleading or other
document may be extended by consent (given in writing) without an
order of the court being made for that purpose.

4. Where a year or more has elapsed since the last proceeding in a
cause or matter, the party who desires to proceed must give to every other
party not less than one month’s notice of his intention to proceed.



5. Unless with the leave of the court or with the consent of all the
parties to the action, the period of the court vacation commencing on
15th December shall be excluded 1n reckoning any period prescribed by
these Rules or by any order or direction for serving, filing or amending
any pleading.”’;

(kk) inthe Schedule by substituting for the word ““Schedule”, the words
“First Schedule” and by adding thereto the new matters specified
therein and inserted in their correct numenical order; and

(Il) by adding a new Schedule headed the **Second Schedule” specified
hereto —



“FIRST SCHEDULE
FORM 2A

(Order 4 rule 5)

FORMS OF WRIT OF SUMMONS
(Ordinary Form)

In the High Court
of the Republic of

Botswana

CivilCaseNo..................

In the matter between:
Plaintiff

and
Defendant
T 6 ) [
name, occupation and sex address
hereinafter called “‘the Defendant™

You are commanded that within .........c.c.c i iivneen.. days after the

service of this writ on you, inclusive of the day of such service, you do cause an
appearance to be entered for you in an action at the suil of:

name, occupation and sex address

hereinafter called “‘the Plainuff” 1n which action the plaintiff claims the relief, and
on the grounds set out 1n the particulars in the Annexure hereto.

And take notice that in default of your so doing the plaintiff may proceed therein,
and judgment may be given in your absence.

------------------------------

Registrar of the High Court.



MEMORANDUM TO BE SUBSCRIBED ON THE WRIT

You are informed that you should —

(1) within......... days of the service upon you of this writ enter
appearance 10 defend either personally or by an Attorney.
An appearance 1s entered by properly completing and delivering a
memorandum of appearance to the Registrar and to the plaintff.
Delivery to the Plainuff may be effected by sending by registered post to
the Plaintiff if the Plainaff sues in person, but otherwise to the
Plainuff's artorney at the Plaintiff Attorney’s address for service, a copy
of the memorandum of appearance on the day 1t is delivered to the
Registrar. The memorandum of appearance shall state an address

within the jurisdiction at or to which documents for you may be
delivered or sent;

(i1} A defendantentering appearance personally may, if he desires, enter his
appearance by post and the appropriate forms may be obtained from the
Principal Registrar or any Registry. The forms, when completed,
should be sent in triplicate by registered post addressed to “The
Regtstrar, Private Bag 1, Lobatse” or ““The Registrar, Private Bag F13,
Francistown’ (if the writ was issued in Francistown), so as to reach him
within the time stated above. The original copy of the memorandum of

appearance should be affixed witha ............... revenue stamp.
Further if you fail to enter appearance as aforesaid, judgment as claimed may be
given against you without further notice to you.

ANNEXURE

ENDORSEMENT TO BE MADE ON THE SUMMONS BEFORE ISSUE
THEREQOF — PARTICULARS OF PLAINTIFF'S CLAIM

The Plaintifl s claim 18 fOr ..ot u st ittt it eeesneeonsonsesanansnanenss

lllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll

llllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll

This Summons was 1ssued by

----------------------------------------------

whose address for service is

-------------------------------------------------

........................................ whose postal address for service 1s at

.............................................................. Attorney tor

lllllllllllllllllllllllllllllllllllllllllllllll



ENDORSEMENT TO BE MADE WITHIN THREE DAYS AFITER SERVICE

This Summons wasserved by meat ... ...ttt
B | R am./pm.onthe ... dayol .................. 19........
ENDORSED the ..................... dayof ........ .ot 19......
Signed: .....oiviiiiiiniiirans

Address: ..oooevviviiiniiiai o,

Occupalion: ....oveerianveeras



FORM 2B

FORMS OF WRIT OF SUMMONS (Order 4 rule H)
(With particulars of claim
endorsed or delivered with

Declaration)
In the lligh Court of
the Republic of
Botswana
Civit Case No, .......coovain.
In the matter between:
Plaintiff
and
Defendant
FI.-'D: * 4 & 4 B B Fow 4 & = @ 4 g =& ¥ 4 & § ¥ % ¥ & ®B & § @ ql-l-ll'Dfljtll.-illl-illillili ¥ # 4% 5 # & § B 5 & & ®
name, occupatton and sex address

hereinafter called “'the Defendant”
You are commanded that within ........ days after the service of this writ on

you, inclusive of the day of such service, you do cause an appearance to be entered for
you 1n an action at the suit of:

4 A Ao FAE g d w # & 3 F B W F wg A A F & w 4 8 4 B W B B {]f{il‘llll‘..il.- ------ & B g ¥+ & B & & & ¥ ¥ & B R W

name, occupation and sex address

hereinafter called **the Plaintiff” in which action the Plaintiff claims the relief, and
on the grounds set out 1n the particulars in the Annexure hereto.

And take notice that in default of your so doing the Plaintif{ may proceed therein,
and judgment may be given in your absence.

T % s 5 B oaw a1 % 5 & & u & & B - &

Registrar of the Hrgh Court.



MOMORANDUM TO BE SUBSCRIBED ON THE WRIT

You are informed that you should —

(1) Wathin ....... ... 00iiiiiienn. days of the service upon you of this
wrlt enter appearance to defend either personally or by an Attorney.
An appearance is entered by properly completing and delivering a
memorandum of appearance to the Registrar and to the Plaintff.
Delivery to the Plainuff may be effected by sending registered post to the
Plaint! if the Plaintiff sues in person, but otherwise to the Plainuff’s
attorney at the Plamnuff Attorney’s address for service, a copy of the
memorandum of appearance on the day 1t 1s delivered to the Registrar,
The memorandum of appearance shall state an address within the
junisdiction at or to which documents for you may be delivered or sent;

(11} A defendant entering appearance personally may, if he desires, enter his
appearance by post and the appropniate forms may be obtained from the
Principal Registrar or any Registry. The forms, when completed,
should be sent in triplicate by registered post addressed to “The
Registrar, Private Bag 1, Lobatse’” or “The Registrar, Private F13,
Francistown’’ (if the writ was 1ssued in Francistown), so as toreach him
within the time stated above. The original copy of the memorandum of

appearance should be affixed witha ............... revenue stamp.;

(111) Thereafter and within 14 days afier entering appearance as aforesaid, file
at the Registry and serve upon the Plaintiff or his Attorney a plea,
exception, or notice o strike out, with or without a counter-claim.

Further, if youfail tofile and serve notice as aforesaid judgement as claimed may be
given against you without further notice to you, or if, having filed and served such
memorandum of appearance you fail to plead, except, make application to strike out
or counter-claim, judgment may be given against you.

ANNEXURE

ENDORSEMENT TO BE MADE ON THE SUMMONS BEFORE ISSUE
THEREQOF — PARTICULARS OF PLAINTHFF'S CLAIM

The Plaintiff’s clalm 18 fOr . vttt in et ittt e e sosssanennonnsansannses

llllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll

-------------------------------------------------------------------------

Plaintiff’'s Attorney



This Summons wasissued DY ...ttt ittt iriirasttansnssnes

Whose address [Or SEIVICE 15 . vt vi it s ittt st ertoansooonnosunnsansonssnaness
........................................ whose postal address for service 1s at
........... Y . X 4 (e g s T M (00 ¢
the Plaintff who restdes at ... o v ettt it ittt ettt rersannsasoanosnnnnsns

This Summons wasserved by me at .. . . oot it iy
....... at...........am/pm.onthe ...... dayof ...............19.....
ENDORSED the .........c.. .00t dayol .......cociiivniiat, 19.......

Signed: ... . i i i e
Address: ... i i

Occupation: .........viiiininnnnns



FORM 5A

JUDGE’S SUMMONS (Order 7 rule 1A)
In the High Court of
of the Republic of Botswana
........................ Plaint:ff
and
........................ Respondent

LET ALL PARTIES concerned attend the Judge in Chambers at the High Court

Lobatse/Francistown on ..........eeeeeeuveen. dayof ... viiiiiien,.
19...... | S oclockinthe ..................... noon,
on the hearing of an applicationon the partof ......... ... ... o i,
............................................................. for an order
1 o -1

AND TAKE NOTICE that at the hearing of this application the applicant intends

to use the attidavitof ... .. . . i i i i e SWOrn on
the .. ..veiiienn.n. dayof ................. 19........ and filed herein.
Datedthe ............ dayof ........... 19.......
This Summons was takenoutby ......ccccvvvne.... 6] E PR
the Applicant or Attorney for the .. .. ittt ittt i it iaiineraraarssnnes
Name ..ooviinnvenrrenarvensas
Address ... i iannns
To:
Attorney for ........cooeiiiviiiiennneene.

or Applicant



FORM 32 (Order 6A)

PRAECIPE OF RENEWED WRIT OF SUMMONS

(General Title)
SEAL in pursuance of order dated .........c...coooimii e day of
................................ 19...., arenewed writ of summons in this action endorsed as
follows:*
DATED the covveviiiiiiareaena, e day of oeeieee 19. ...
(Signed)
{Address)

(Attorney for the Plainuff)

*Copy original writ and the endorsements

FORM 33 {Order 14B)
ENTRY FOR TRIAL
(Generaltl Title)

Enter the above action for trial at Lebatse/Francistown.
The pleadings have been completed.

DATEDthe ...... ..., dayof .......coovviat. 19.......
10: The Registrar Name: .ot iiiiinsareronas

High Court,

L.obatse/¥Francistown. Address:. s v v ie e annenans

Attorney for the Plaintiif
(or Delendant)

Address: ..o iiiii e
Defendant’s Attorney



FORM 34

FORM OF NOTICE OF ENTRY FOR TRIAL (Order 14B)

FORM NO. 34
In the High Court of the
Republic of Botswana
No...............
In the matter between:
and

NOTICE OF ENTRY FOR TRIAL

o P 19.......
DATED the ................. dayof ................. 19.......
Name
Address
Plaintff’s (or Defendant’s)
Attorney

I'0O: (1) The Registrar,
Hight Court,

Lobatse.
(2) Name, Address, Defendant’s Attorney.



FORM 35
FORM OF NOTICE OF HEARING (Order 28A rule 5 (4))

In the High Court of the

Republic of Botswana
No,

In the matter between:

and

NOTICE OF HEARING

TAKE NOTICE that the above cause will be heard and determined by the High

Courtat .......ccvvv... '6 1 7 1 ¢ 1=
dayof ............... 19...... 7 | P o'clock 1n the forenoon.
DATED the .................. dayof ........cvinit. 19.......

iiiiiiiiiiiiiiiiiiiiiiiiiiiiii

Registrar of the High Court.

3 A Plaintiff’s Attorney

Defendant’s Attorney

iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii

FORM 36A
FORMS OF JUDGMENT (Order 19A)
Judgment 1n Default of Appearance in cases of liquidated demand

(General Title)

The defendant not having appeared to the writ of summons herein, 1t 1s this day

adjudged that the plaintilf recover against the said defendantP ............ and
together with 1nterestat ..........coovvuun.. per cent per annum to the date of
paymentand P ... ... ... ... ..., costs {or costs to be taxed).

llllllllllllllllllllllllllllll

Registrar of the High Court.



FORM 36B
FORMS OF JUDGMENT (Order 19B)
Judgment in Default of Defence in cases of liquidated demand
(General Title)

Datedat ................ the ..o iiininny dayof................. 19.....
The defendant not having delivered any detence, 1t 15 this day adjudged that the
plainttf recover against the said defendanmt P .. ... oo, and together
with interestat ......... per cent per annum to the date of paymentand P.....

costs (or costs to be taxed).

------------------------------

Registrar of the High Court.

FORM 36C
FORMS OF JUDGMENT (Order 19A)
Interlocutory Judgment in Default of appearance where demand unliquidated

(General Title)

No appearance having been entered to the writ of summons herein,

[t 1s this day adjudged that the plaintiff recover against the defendant the value ol
the goods or damages, or both (as the case may be) to be assessed.

llllllllllllllllllllllllllllll

Registrar of the High Counrt.



FORM 36D
FORMS OF JUDGMENT (Order 19B)
Interlocutory Judgment in Default of defence where demand unliguidated

(General Title)

The defendant not having delivered any defence.
[t 1s this day adjudged that the plaintiff recover against the defendant the value of
the goods (or damages, or both, as the case may be) to be assessed.

llllllllllllllllllllllllllllll

Registrar of the High*ourt.

FORM 36E
FORMS OF JUDGMENT (Orders 19A and 19B)
Interlocutory and Final Judgment in Default where demand unliquidated

(General Title)

No appearance having been entered to the writ of summons (or, no defence having
been delivered by the defendant) herein.

It 1s this day adjudged that the plainuff recover against the defendant the value ot
the goods or damages, or both (as the case may be) to be assessed.

The amount found due to the plaintiff under this judgment having been assessed
by the Court (or the Registrar or Referee as appears in the Registrar’s or

Referee’s Certificate filed on the ... i ittt it crerear st aranns day
1 ) A 19,.......

[t1s adjudged that the plaintiff recover against the defendantP. ... ... together
with mterestat .............. per cent per annum to the date of payment and
| costs {or costs to be taxed).

llllllllllllllllllllllllllll

Registrar of the High Courl.



FORM 36F

FORMS OF JUDGMENT (Orders 19A and 19B)

Default Judgment in Detention of Goods
(General Title)

The defendant not having appeared to the writ of summeons herein (or not having
delivered any defence).

It1s this day adjudged that the plaintiff do have a return of the chatteis in the writ
of summons (or Declaration) mentioned and described as (description of chattels) or
recover against the defendant their value to be assessed, and damages {or their
detention to be also assessed.

Thevalueofthe ..........ccoiiiieeiint. having been assessed by the
CourtatthesumofP ....... ... . .o ... and the damages at the sum
of P.......... (or by the Registrar as appears in the Registrar’'s Certificate
filed and dated thedayof .........c. it iinnnn... 19...... )

It is adjudged that the plaintiff recover from the delendant the sumof P.......

together with interest at ................. per cent per annum to the date of
payment and costs to be taxed.

..........................

Registrar of the High Court.

FORM 36G
FORMS OF JUDGMENT (Order 19A)

Interlocutory Judgment in Default of appearance in Action for Recovery of Land,
Damages and Costs

(General Title)

No appearance having been entered 10 the writ of summons herein, it 1s this day
adjudged that the plaintiff recover possession of the land 1n the endorsement on the

WL AESCIIDEA @S v i vt ittt et s et s s nsenesonnnsoseenanesenassssssnnasennsa

And itis further adjudged that the plainuff recover againsi the defendant damages
to be assessed.

llllllllllllllllllllllllllllll

Registrar of the High Court.



FORM 36H

FORMS OF JUDGMENT {Order 19A)
For Recovery of Land Only
(General Title)
1 + VP dayof........coiiiiiiiiiienan. 19.....

No appearance having been entered (or, no defence having been delivered) herein,
1t 1s thas day adjudged that the plainuff recover possession of the land in the writ of

summons (or, Declaration) mentioned and described as (describe the property), and
costs to be taxed.

.............................

Registrar of the High Court

FORM 361
FORMS OF JUDGMENT (Orders 19A and 19B)
Final Judgment after Assessment of Damages

(General Title)

The Plaintiff havingonthe .............. dayof .............. 19.......

obtained interlocutory judgment against the defendant for damages (or as the case
may be) to be assessed, and the amount found due to the Plaintiff having been

assessed by the CourtatP.,........ (or having been certifiedatP ............ as
appears 1n the Registrar's or Referee’s Certificate, datedthe ........civnnveeens
dayof .........veviiiiiia.,, 19........ and confirmed by the Court).

Therelore it i1s adjudged that the Plaintff recover against the Defendant

together with interestat ....... per cent per annum to the date of
payment and costs to be taxed.

llllllllllllllllllllllllllllll

Registrar of the High Court.



FORM 37

APPLICATION FOR EXAMINATION OF JUDGMENT DEBTOR

(Order 37A)
In the High Court of
the Republic of Botswana
In the matter between:
....................................................... Judgment Creditor
and

......................................................... Judgment Debtor

TAKE NOTICE that application will be madeonthe ......................
day of ... i i e 19....at voivinvinennnn o’clock
L4 T+ noon or so soon thereafter as

Counsel may be heard on the hearing of an application of the above-named
Jjudgment creditor that the above-named judgment debtor attend and be orally
examined as to whether any and what debts are owing to him, and whether the
debtor has any other property or means of satisfying the judgment signed herein on

the ... viriirineiitieneennnnns dayof ......coiiiviiiiiiiiis. ,19......

and that the said judgment debtor produce any books or documents in his possession
or power relating to the same before the Court on the date and time fixed for the
examination and that the costs of this application and of the examination
thereunder await the result of the examination.

DATEDthe .......c.civvviivnn., dayof ..o iviiiniiiiiaies 19.......

iiiiiiiiiiiiiiiiiiiiiiiiiiiiii

Applicant’s Attorney.

TO: The Registrar of the High Court
Lobatse.



FORM 37A

ORDER FOR EXAMINATION OF JUDGMENT DEBTOR

(Order 37A)
In the High Court of
the Republic of Botswana
In the matter between:
....................................................... Judgment Creditor
and
e Judgment Debtor
Upon Hearing .......ccoiiiivriierrarnceerarareanns and upon reading the
affidavitof .............. filed herein IT IS ORDERED that the above-named
judgment debtor ... ..ttt i it (name) attend and be

orally examined as to whether the said judgment debtor has any and what debts are
owing to him, and whether the debtor has any other property or means of

satisfying the Judgmenl signed heretnon the ......... dayof ......... 19..
before a Judge at such time and place as the Court or ]udge may appmnt and that the
sald judgment debtor produce any books or documents in his possession or power
relating to the same before the Judge at the time of the examination and that the costs
of this application and of the examination thereunder await the result of the
examination,

DATED the .................. dayof ................. 19.......

llllllllllllllllllllllllllll

Registrar of the High Court.



FORM 38

APPLICATION FOR GARNISHEE ORDER NISI
{Order 37B rule 1)

In the High Court of the
Republic of Botswana

In the matter between:

....................................................... Judgment Creditor
and
........................................................ Judgment Debtor
............................................................... Garnishee
TAKE NOTICE that application will be madeon ........... the ...........
dayof .....o.eviiviiiiii. L1900 ... AL v essevonesonvonnnonaones o'clock
INEhe .. ittt i it it r e ettt e noon or so soon thereatter

as Counsel may be heard on the hearing of an application of the above-named
judgment creditor for an order that all debts owing or accruing due from the
above-named Garnishee to the above-named judgment debtor {in the sum of

P........ ) be attached to answer a judgment recovered against the said judgment
debtor by the above-named judgment creditor in the High Court on the

........... .dayof ............,19.......for thesumof P.........debt and
interestattherateof ..........coviviiiinrninnn. per cent per annum to date of
paymentandP........ costs on which judgment the said sumofP........ remaitns

due and unpaid.

AND for afurther order that the said Garnishee attend the Court before a Judge on
a date and time to be appointed to show cause why he should not pay to the
above-named judgment creditor the debt due from him to the above-named
judgment debtor, so much thereof as may be sulfficient to satisfy the judgment or
order together with the costs of the Garnishee proceedings.

AND that the judgment debtor pay the costs of this application.
On the hearing of this application, the applicant intends to use the affidavit

of ..... sworn on the ..... dayof ................. 19...... and filed herein.

............................

Applicant’s Attorney.

TO: The Registrar of the High Court,
Lobatse.



FORM 3BA

GARNISHEE ORDER NISI (ATTACHING DEBT) Order 37Brule 1)

In the High Court of the
Republic of Botswana

In the matter between:

....................................................... Judgment Creditor
and
..................................... tevreresseranenses. Judgment Debtor

........................................................... Garnishee
Upon reading the affidavitof .................. filedthe ........oovveeen,
T o | 19....... and
It is ordered by the Hon ........... that all debts owing or accruing due from

the above-named Garnishee to the above-named judgment debtor (in the sum of
) be attached to answer a judgment recovered against the said judgment

debtor by the above-named judgment creditor in the High Courtonthe ........

............ ,19........, forthesumof P................ debt, together with
interest at the rate of .. per cent per annum to date of paymentand P...... COSLS
(together with the costs of the garnishee proceedings), on which judgment the
said sumofP.......,. remains due and unpaid.

And 1t is further ordered that the said garnishee attend at the High Court at
Lobatse/Francistown,on ............ daythe ........... dayof ............
.......... 9.0, 0,at .. ieavvacvsess0clockinthe L........ noon, on an
an application by the said judgment creditor, that the said garnishee pay the debt due

from him to the said judgment debtor, or so much thereof as may be sufficient to
satisfy the judgment together with the costs of the garnishee proceedings.

DATED the .................. dayof ............ ... L. N L J.

llllllllllllllllllllllllllllll

Registrar of the High Courl.



FORM 38B
(Order 37B rule 3)

GARNISHEE ORDER (ABSOLUTE) WHERE GARNISHEE OWES
MORE THAN JUDGMENT DEBT

(T1itle as in Application)

Upon hearing Counsel for the judgment creditor and the garnishee, and upon
reading the affidavitof ........... ..t iiiniiiens , filed herein and
the order nis: made herein, dated the ............ davof ............ ,19..... ,
whereby 1t was ordered that all debts owing or accruing due from the above-named

garnishee to the above-named judgment debtor should be attached to answer a
judgment recovered against the said judgment debtor by the above-named

dayof .......c.iieeiiiiinnn., , 19,40 , for the sumof P.......... together
with interest at therateof ...... .. ... per cent per annum to date of payment and
costs (together with the costs of the garnishee proceedings), on which

judgment the sumof P.......... remained due and unpaid.
It 1s ordered that the said garnishee do forthwith pay the said judgment creditor

thesumofP.......... being so much of the debt from the said garnishee to the said
Judgment debtor as is sufficient to satisfy the said judgment debt, interest and

costs, togetherwithP.......... , the costs of the garnishee proceedings, and thatin
default thereof execution may issue for the same.

And that the said garnishee be at liberty to retain for his costs of this application
out of the balance of the debt due from him to the judgment debtor.

DATED the ............ Cieeen davof ..........c..-te. 19.......

lllllllllllllllllllllllllllll

Registrar of the High Court,



FORM 38C
(Order 37B rule 3)

GARNISHEE ORDER (ABSOLUTE) WHERE GARNISHEE OWES
LESS THAN JUDGMENT DEBT

(Title as in Application)

Upon hearing Counsel for the judgment creditor and the garnishee, and upon
reading the affidavitof ..........cciivieiirvennnnnn , filed herein and the order
nist made herein dated the ............ dayof ............ L1900, , whereby
it was ordered that all debts owing or accruing due from the above-named garnishee

to the above-named judgment debtor should be attached to answer a judgment
recovered against the said judgment debtor by the above-named jyudgment creditor

in the High Courtonthe ............. dayof ............ 190,00, , for the
sumofP........ debt, together with interestand P...... costs (together with the
costs of the garnishee proceedings), on which judgment the sum of P......

rentained due and unpaid.

It is ordered that the said garnishee (after deducting therefrom P..............
for his costs of this application), do forthwith pay to the said judgment creditor the

sumofP......... the debt due from the said garnishee to the said judgment debtor,
and that in default thereof execution may issue for the same.

And it 1s further ordered that the sumof P.......... , the costs of the judgment
creditor of this application be added to the judgment debt and be retained out of the
money recovered by the said judgment creditor under this order and in priority to the
amount of the judgment debit.

DATEDthe .................. dayof ................. 19.......

..............................

Registrar of the High Court.



FORM 38D
(Order 37B rule 4)
ORDER FOR ISSUE BETWEEN JUDGMENT CREDITOR AND GARNISHEE
(Title as in Application)
Upon hearing Counse] for the judgment creditor, the garnishee and the judgment
debtor and reading the affidavit of .......... , and the order nist herein, dated

the ............... dayof .............. 190000000

It 1s ordered that the yudgment creditor and the garnishee proceed to the trial of an
1ssue wherein the said judgment creditor shall be plaintiff and the said garnishee
shall be defendant, and that the question to be tried shall be whether there was any
debt due or accruing due in any and what amount from the yudgment debtor to the
said garnishee at the time the said order nis: was served.

And 1t 1s further ordered that the issuebetried at ....cvv v veerarreas , and

that the question of costs and all further questions be reserved to the judge trying the
said 1ssue.

DATEDthe .................. dayof .........covvts 19.......

llllllllllllllllllllllllllllll

Registrar of the High Counrt.



oo b

25.
26.
27,
28.
2Y.
30.
31.
32.
33.
34.
35.
36.
317.
38.

SECOND SCHEDULE (Order 1A rule 4(1))

First Column

. On filing a wrnit of summons, originating

motion, petition or provisional sentence

. On hilling a renewed writ of summons
. On hiling an amended writ of summeons or

amended originating motion or other originating
process

. On hling a power of attorney to sue or defend
. On filing resolution in support of power of

attorney

On filing notice of change of attorney

On filing notice of renunciation of agency
On filing any pleading

On filing any amended pleading

On filing a notice of motion or other
application 1n a pending matter

. On filing founding affidavit in support of and

originating motion or other originating
application

. On tiling any other affidavit
. On entering an appearance

. On filing a third party notice
15,
16.
17.
i8.
19.
20.
21,
22,
23,
24.

On filing notice of intention 1o bar

On hling a request for particulars

On filing answer to request for particulars
On filing notice of withdrawal

On tiling a consent to judgment

On filing entry for tnal

On filing notice of set down

On filing notice to produce

On tiling minutes of pre-trial conference

On filing notice for inspection, examinations
and expert testimony

On tiling notice of objection to such notice
On filing notice to admit facts or documents
On filing notice of payment into court

On filing a special case

On f1ling a subpoena (for each witness)

On filing a final judgment

On filing an interlocutory judgment

On filing a final order

On filing order nis: or interlocutory order
On filing any other order

On filing any other notice

On filing Registrar’s Certificate of assessment
On filing Referee’'s Certificate

On filing any other certuficate

Second Column
P20

P10
P5

P5
P2

|
P2
P5
P2
PS5

P5

P2
P2
P5
Pi
P2
P2
P2
P2
P10
P2
P2
P3
P5

P2
P5
P2
P5
P5
P10
P5
P10
P3
P5
P2
P3
P5
P2



39.
40,
41,

42.

On filing any writ of execution

Filing summons for imprisonment [or debt

For copying any document including a document
lodged in the Master’s office (per folio of 100
words)

For certitying copy of document (per folio of 100
words)

. For inspecting records (per record per occasion)
. For a typewritten or photo-copy of any document

Y RE
N

(per page)

1.2/7/136 (1)

MADE this 15th day of May, 1989.

P10
P10
P0,50t

Pl

Pl
P2

E. LIVESEY LLUKE.
Chief Justice.



